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 1.  TIME:  8:30   CASE#: MSC11-00774 
CASE NAME: ESTRADA VS ARCHIVES MANAGEMENT 
HEARING ON MOTION TO/FOR COMPEL THE PRODUCTIO OF DOCS AND REQ 
SANCTIONS FILED BY LUIS ESTRADA 
* TENTATIVE RULING: * 
 
There is a privilege against forced disclosure of tax returns.  Schnabel v. Superior Court (1993) 
5 Cal. 4th 704, 719.  However, it is not absolute.  “As explained in Sammut v. Sammut, supra, 
103 Cal.App.3d at page 560, the privilege is waived or does not apply in three situations: "(1) 
there is an intentional relinquishment (Crest Catering Co. v. Superior Court (1965) 62 Cal.2d 
274, 278), (2) the 'gravamen of [the] lawsuit is so inconsistent with the continued assertion of the 
taxpayer's privilege as to compel the conclusion that the privilege has in fact been waived' 
(Wilson v. Superior Court, supra, 63 Cal.App.3d at p. 830), or (3) a public policy greater than 
that of confidentiality of tax returns is involved (Miller v. Superior Court, supra, 71 Cal.App.3d at 
p. 149)." Schnabel, supra at 721. 
 
Here, there has been no waiver as to the 2014 returns.  A waiver as to earlier years’ returns, at 
another time, does not waive the privilege for all returns at all times. Plaintiff correctly does not 
assert that either clause (2) or (3) of the Schnabel exceptions applies to this case. 
 
The motion to compel the production of defendant’s 2014 tax returns is denied. 
 
 
  
  
 2.  TIME:  8:30   CASE#: MSC12-00567 
CASE NAME: PEOPLE OF CALIF VS. BP WEST CO 
HEARING ON MOTION TO/FOR REOPEN DISCOVERY AND TO COMPEL PROD. OF 
BP'S CONCE FILED BY PEOPLE OF THE STATE OF CALIFORNIA EX REL,CA, 
* TENTATIVE RULING: * 
 
This motion has been taken off calendar at the request of the moving party. 

  
 3.  TIME:  8:30   CASE#: MSC12-00875 
CASE NAME: CULBREATH VS. CENTEX HOMES 
HEARING ON MOTION TO/FOR DETERMINATION OF GFS FILED BY 
SACRAMENTO A-1 DOOR 
* TENTATIVE RULING: * 
 
 Sacramento A-1 Door’s motion is unopposed and is, therefore, granted. 
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 4.  TIME:  8:30   CASE#: MSC12-01454 
CASE NAME: OREGEL VS PACPIZZA 
SPECIAL SET HEARING ON: CLASS DE-CERTIFICATION SET BY COURT 
(PLEADINGS TO BE FILED 4-15-16) 
* TENTATIVE RULING: * 
 
 Gattuso v. Harte-Hanks Shoppers (2007) 42 Cal. 4th 554, 570-71 clearly states,  
 

“Another automobile expense reimbursement method is the use of a lump-sum payment. 
Under this method, the employee need not submit any information to the employer about 
work-required miles driven or automobile expenses incurred. The employer merely pays 
a fixed amount for automobile expense reimbursement. … Of course, an employee must 
be permitted to challenge the amount of a lump-sum payment as being insufficient under 
section 2802. An employee may do so by comparing the payment with the amount that 
would be payable under either the actual expense method or the mileage reimbursement 
method. If the comparison reveals that the lump sum is inadequate, the employer must 
make up the difference.” (Emphasis added.) 
 

Here, plaintiff proposes to use the mileage reimbursement method – employing the IRS 
reimbursement rates as the measure of what is reasonable.  Plaintiff also proposes to offer 
either a stipulation or expert testimony regarding the data necessary to determine liability (e.g. 
the number of miles driven by class members.)  
 
Whether that testimony is satisfactory remains for another day.  The Court notes, as an initial 
matter, that if plaintiff can establish that the IRS mileage rate is a proper measure that would 
seem to lead to a finding of liability to at least 11 of the 15 employees discussed in Alan Fuss’ 
declaration.  (Compare paragraphs 10-24 of that declaration to paragraph 3 and Exhibit A to the 
declaration of Eric Grover.) How that would be extended across the class would be the basis of 
expert testimony, which plaintiff says will meet a 95% confidence level. 

If there is sufficient statistical power to his evidence, it is competent.  If there is not, then he will 
fail.  That might be determined in limine after expert depositions.  It might be determined at trial.  
But it is not a reason to decertify the class. 

The motion is denied. 
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 5.  TIME:  8:30   CASE#: MSC13-01934 
CASE NAME: FAVRO VS. KANG 
HEARING ON MOTION TO/FOR BIFURCATE ISSUES OF LIBILITY AND 
DAMAGES FILED BY STATE OF CALIFORNIA DEPARTMENT OF 
* TENTATIVE RULING: * 
 
Pursuant to the Stipulation and Order dated February 19, 2016, the Court will hear the motion 
for bifurcation on June 23, 2016 at 8:30 a.m. 

  
 6.  TIME:  8:30   CASE#: MSC13-01934 
CASE NAME: FAVRO VS. KANG 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR IN ALTERN SUMMARY 
ADJUDICATION FILED BY STATE OF CALIFORNIA DEPARTMENT OF 
* TENTATIVE RULING: * 
 
Defendant State of California’s Motion for Summary Judgment is denied. Defendant failed to 
establish design immunity. A triable issue of material fact exists on both the causation and 
discretionary approval prongs. A triable issue of material fact precludes application of 
Government Code sections 830.8 and 831, specifically, whether the pooling water was 
reasonably apparent to persons using the property with due care. Finally, a triable issue of 
material fact under the “independent cause” exception to the Firefighter’s Rule precludes 
granting the Motion for Summary Adjudication on Plaintiffs’ Rattary and Morris’ claims. 

The instant consolidated actions arise out of a series of motor vehicle collisions occurring on 
December 2, 2012 on eastbound Highway 24 east of the Wilder Road overcrossing. The 
weather conditions were described as “very rainy”, “raining very heavily”, and, a “downpour”. 
(Defendant’s Separate Statement of Undisputed Material Facts [“SSUMF”] at ¶¶ 93, 98 and 
101). There were pools of water on the roadway. (SSUMF 97 and Rattary & Morris UMF 1). The 
Favro Plaintiffs and Plaintiffs’ Rattary and Morris allege causes of action against Defendant 
State of California (“Caltrans”) for Dangerous Condition of Public Property on the grounds that 
the design, construction, and maintenance of the highway and surrounding areas were a 
proximate cause of their injuries. Plaintiffs further allege that Caltrans failed to warn motorists of 
the hazardous road conditions caused by the deep water on the road. (SSUMF ¶¶ 40-45). 

Caltrans moves for summary judgment, or, in the alternative, for Summary Adjudication as to 
the plaintiffs, Brian Favro, Kiat Favro, Michael Rattary and Kelly Morris on the following 
grounds:.1) Caltrans has established a complete defense to all of Plaintiffs’ claims under the 
Government Code section 830.6 design immunity; 2) Plaintiffs’ claims are barred by 
Government Code sections 830.8 and 831; and 3) Plaintiffs Rattary and Morris’ cause of action 
is barred by the Firefighter’s Rule. 

“A defendant moving for summary judgment bears the initial burden to show the plaintiff's action 
has no merit. The defendant can meet that burden by either showing the plaintiff cannot 
establish one or more elements of his or her cause of action or there is a complete defense to 
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the claim.” Carlsen v. Koivumaki, 227 Cal. App. 4th 879, 889 (2014)(internal quotations and 
citations omitted). Once the defendant meets that burden, the burden shifts to the plaintiff to 
present evidence establishing a triable issue exists on one or more material facts…an issue of 
fact is not raised by cryptic, broadly phrased, and conclusory assertions, or mere possibilities. 
Id. However, the Court must “strictly construe the moving party’s evidence and liberally construe 
the opposing party’s and accept as undisputed only those portions of the moving party’s 
evidence that are uncontradicted.” Hernandez v. Dep't of Transp., 114 Cal. App. 4th 376, 382 
(2003) disapproved of on other grounds by Hampton v. Cty. of San Diego, 62 Cal. 4th 340 
(2015). If the evidence is in conflict, the factual issues must be resolved by trial. Any doubts 
about the propriety of summary judgment are generally resolved against granting the motion, 
because that allows the future development of the case and avoids errors.” Id. (internal 
quotations omitted)(emphasis in original).  

DESIGN IMMUNITY 

A public entity claiming design immunity must establish three elements: (1) a causal relationship 
between the plan or design and the accident; (2) discretionary approval of the plan or design 
prior to construction; and (3) substantial evidence supporting the reasonableness of the plan or 
design. Hampton v. County of San Diego, 62 Cal. 4th 340 (2015). The public entity bears the 
burden of establishing all the elements of the defense of design immunity contained in section 
830.6. Cameron v. State of California, 7 Cal. 3d 318, 325 (1972). 

“Under the statute, once causation and approval by an authorized employee or compliance with 
appropriately adopted standards is established, there is immunity so long as ‘the trial or 
appellate court determines that there is any substantial evidence upon the basis of which (a) a 
reasonable public employee could have adopted the plan or design or the standards therefor or 
(b) a reasonable legislative body or other body or employee could have approved the plan or 
design or the standards therefor.’” Hampton, supra, 62 Cal. 4th at 350 (citing Gov. Code § 
830.6). Unless a jury trial is waived, the establishment of the first two elements requires a case-
specific factual determination that must be left to the jury when there is conflicting evidence.  

Causal Relationship 

Caltrans contends that the pleadings establish the causal relationship between the design and 
the accident. Specifically, that “although the precise allegations regarding the defects in the 
drainage system design are not specified, the pleadings assert that the design, ‘including a lack 
of proper drainage’, caused [a] ‘great deal of water to collect on the highway during heavy rain’ 
and caused plaintiffs’ injuries. (Defendant’s Memorandum of Points and Authorities in Support of 
Motion for Summary Judgment [“Moving MPAs”] at p. 7). 

In opposition, Plaintiffs Rattary and Morris argued that design immunity is intended to immunize 
only those design choices which have been made. And, that the immunity does not immunize 
from liability caused by negligence independent of design, even though the independent 
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negligence is only a concurring, proximate cause of the accident. (Plaintiffs’ Rattary and Morris’ 
Opposition to Defendant’s Motion [“R&M Opp.”] at p. 6).  

The Favro Plaintiffs opposed the Motion on the grounds that Caltrans cannot meet the causation 
element because the dangerous condition is not as general as “freeway design”. Rather, the 
dangerous condition alleged to have caused the injuries is “the super-elevation cross-slope 
reversal which created the dangerous condition of water collecting on the freeway”. (Favro 
Plaintiffs’ Opposition to Defendant’s Motion [“FP Opp.”] at 8-9).  

The Declaration of Richard Van Bruggen in support of Caltrans’ Motion states that the As-Built 
plans for the relevant contracts depict the drainage system currently in place. (Van Bruggen 
Declaration at ¶ 19). The Favro Plaintiffs presented evidence that the super-elevation cross 
slope reversal is not in the approved highway plans. (FP Opp. SSUMF ¶¶ 38-41). Cameron, 
supra, is on point. “Here the state has presented no evidence that the superelevation which was 
actually constructed on the curve in question in this matter was the result of or conformed to a 
design approved by the public entity vested with discretionary authority…Therefore such 
superelevation as was constructed did not result from the design or plan introduced into 
evidence and there was no basis for concluding that any liability for injuries caused by this 
uneven superelevation was immunized by section 830.6.” Cameron, supra, 7 Cal. 3d at 326 
(emphasis added).  

Moreover, “[i]t is a longstanding proposition articulated in numerous cases that by force of its 
very terms design immunity is limited to a design-caused accident. Stated otherwise, it does not 
immunize against liability caused by negligence independent of design, even though 
independent negligence is only a concurring proximate cause of the accident.” Mozzetti v. City 
of Brisbane, 67 Cal. App. 3d 565, 575 (1977)(internal citations omitted). Here, Plaintiffs’ claims 
are not limited to the design, but rather, also include allegations regarding the maintenance of 
Highway 24 specifically with respect to clogged drains. (FP Opp. SSUMF ¶¶ 42-57).  

The Favro Plaintiffs and Plaintiffs’ Rattary and Morris demonstrated triable issues of material 
fact regarding the causation element of Caltrans’ design immunity defense. Specifically, there is 
conflicting evidence regarding what design, if any, was actually approved by the public entity; 
and, there is a disputed issue of material fact regarding clogged drains due to inadequate 
maintenance as a concurring proximate cause. If the evidence is in conflict, factual issues must 
be resolved by trial. Hernandez, supra, 114 Cal. App. 4th at 382. 

Accordingly, having determined that Caltrans failed to establish one of the three required design 
immunity elements, the Court need not reach the other two. 

FAILURE TO WARN 

A triable issue of material fact precludes applying Government Code sections 830.8 or 831 to 
bar Plaintiffs’ claims. Neither section 830.8 nor 831 is applicable unless the hazard should be 
obvious to reasonably careful users of highways.  
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Caltrans argued that because the drivers were aware of rain and water on the roadway, the 
possibility of hydroplaning and roadway flooding would be reasonably apparent to and 
anticipated by drivers using due care. In opposition, the Favro Plaintiffs argued that the flooding 
and water on the roadway amount to a “concealed trap” and submitted evidence that the flooded 
roadway was not apparent to the drivers until they were right on top of the water and that the 
freeway trajectory itself creates a situation which drivers, acting with due care would be unable 
to see the flooded lane. (FP Opp. SSUMF ¶¶ 2, 3, 79 and 80). Similarly, Plaintiffs Rattary and 
Morris argued that Caltrans failed to present evidence, other than conclusory statements, that 
the hazardous condition was obvious to drivers exercising due care. (R&M Opp. At p. 11). 

Plaintiffs’ Rattary and Morris presented evidence that despite being at the scene, knowing of the 
initial accident, and knowing of the road conditions, Defendant never put up any warning signs, 
cones, flares, or lights to warn drivers. (R&M Opp. SSUMF ¶ 6). The Favro Plaintiffs submitted 
evidence that Caltrans personnel passed through the accident site prior to the fourth and final 
accident and did not pull over, did not put amber flashers on, did not attempt to direct traffic and 
did nothing to warn other motorists. (FP Opp. SSUMF ¶¶ 83 and 84). 

Plaintiffs demonstrated a triable issue of material fact regarding whether the roadway was a trap 
and whether Defendant’s failure to warn was negligent. Hilts v. Solano County, 265 Cal. App. 2d 
161, 174 (1968). 

FIREFIGHTER’S RULE 

Caltrans moves for summary adjudication of Plaintiffs’ Rattary and Morris’ claims based on the 
Firefighter’s Rule. 

Stated in its most traditional terms, the firefighter’s rule is that which negates liability to firemen 
by one whose negligence causes or contributes to the fire which in turn causes the death or 
injury of the fireman. Hamilton v. Martinelli & Associates Justice Consultants, Inc., 110 Cal. App. 
4th 1012, 1025 (2003). “The firefighters rule is not a concept separate from the doctrine of 
assumption of the risk, but is an example of the proper application of the doctrine of assumption 
of risk, that is, an illustration of when it is appropriate to find that the defendant owes no duty of 
care. The undergirding legal principle of the firefighter’s rule is assumption of the risk.” Id. 
(internal quotations and citations omitted). 

Plaintiffs correctly contend that the firefighter’s rule is subject to certain statutory and common 
law exceptions. For example, the rule does not apply to conduct other than that which 
necessitated the summoning of the firefighter or police officer, and it does not apply to 
independent acts of misconduct that are committed after the firefighter or police officer has 
arrived on the scene. Neighbarger v. Irwin Indus., Inc., 8 Cal. 4th 532, 538 (1994). 

Here, Plaintiffs contend that the “independent cause” exception, that the Rule does not apply 
where acts of misconduct are independent of those that necessitated summoning the first 
responder, precludes application of the Rule. Plaintiffs further contend that they were called to 
the scene to respond to an earlier car accident and that their injuries occurred not as a result of 
responding to the original accident but rather as a result of, in part, the negligent design and/or 
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maintenance of the roadway drainage system and Caltrans’ alleged failure to warn motorists of 
the hazard. (R&M Opp. at p. 12 and SSUMF ¶¶ 1-7). 

Vazquez v. N. Cty. Transit Dist., 292 F.3d 1049 (9th Cir. 2002), as amended (Aug. 7, 2002), is 
particularly instructive here. The central question in an “independent cause” exception inquiry is 
whether the act of negligence that caused the injury is the same as the one that prompted the 
officer’s presence at the scene. Id. at 1055; see also, Donohue v. San Francisco Hous. Auth., 
16 Cal. App. 4th 658, 663 (1993)(where the injuries were not caused by an act of negligence 
which prompted plaintiff’s presence in the building, the firefighter's rule does not bar the claim).  

Caltrans argues that Plaintiffs’ injuries were caused by the exact risk that they were attempting 
to minimize in the interest of public safety. (Moving MPA at p. 15). However, Plaintiffs presented 
evidence from which a fact-finder could conclude that Defendant’s negligence was not the very 
risk they were called to confront. It follows that a triable issue of material fact regarding the 
cause of negligence prompting Plaintiffs’ presence exists. 

The Court rules on only those objections to evidence that were material in the disposition of the 
MSJ. See CCP § 437c(q). 

All parties are advised to review and comply with the requirements of Rule of Court 3.1354(b) 
including that objections be numbered consecutively. 

Caltrans Objections 

Caltrans’ objections are overruled. The objections fail to comply with Rule of Court 3.1354(b). 
Inclusion of the objections in a reply separate statement is improper. Moreover, by failing to 
identify the specific evidence objected to, the Court has no way to determine the merits of the 
objection. 

ANALYSIS 

First, given the on-going issues with electronic filing on this matter, I don’t know for certain that 
Caltrans failed to file a separate document with its’ objections. However, if the only objections 
filed are those in the separate statement, it is not possible to determine the specific evidence 
objected to or make any meaningful rulings. 

Second, if we move the “discretionary approval” analysis up into the TR, there are some 
objections from the Favro Plaintiffs and the Rattary and Morris Plaintiffs regarding Van 
Bruggen’s declaration that are material to the disposition of that issue. However, none of the 
parties complied with the requirement of consecutive numbering. This lack of compliance is less 
than Caltrans (assuming that we actually have all of the papers that have been filed) but it is still 
out of compliance. 

If “discretionary approval” is in the TR, the following evidentiary matters are material to the 
disposition. 
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Rattary and Morris Objections 

Objection to certain portions of Paragraph 3 of the Declaration of Richard Van Bruggen is 
sustained. Lack of personal knowledge. 

Objection to certain portions of Paragraph 7 of the Declaration of Richard Van Bruggen is 
sustained. Lack of personal knowledge. 

Objection to the entirety of paragraph 18 of the Declaration of Richard Van Bruggen is 
sustained. Lack of personal knowledge 

Favro Objections 

Objection to the entirety of paragraph 18 of the Declaration of Richard Van Bruggen is 
sustained. Lack of personal knowledge. 

 
  
 7.  TIME:  8:30   CASE#: MSC13-02346 
CASE NAME: DONG VS. SHAPELL 
HEARING ON MOTION TO/FOR INTERVENE FILED BY TRAVELERS PROPERTY 
CASUALTY COMPANY OF AMER ICA 
* TENTATIVE RULING: * 
 
 Pursuant to the stipulation of the parties, this motion is continued and will be heard at 8:30 a.m. 
on August 25, 2016 in Department 17. 

  
 8.  TIME:  8:30   CASE#: MSC13-02346 
CASE NAME: DONG VS. SHAPELL 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Because the motion set to be heard was continued to August 25, 2016, the CMC also is 
continued and will be held at 8:30 a.m. on August 25, 2016 in Department 17. 
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 9.  TIME:  8:30   CASE#: MSC13-02656 
CASE NAME: COZZITORTO VS. AAA 
HEARING ON MOTION TO/FOR SEAL DOCUMENTS FILED BY AMERICAN 
AUTOMOBILE 
* TENTATIVE RULING: * 
 
The Court is aware there is no substantive opposition to this request.  However it has an 
independent obligation to make certain findings of fact prior to granting a request to seal what 
would otherwise be public records.  Rule of Court 2.550. 
 
Having reviewed (i) plaintiffs’ memorandum of points and authorities in support of motion for 
class certification, (ii) the Declaration of Matthew K. Edling and the exhibits attached to it, and 
(iii) the Declaration of David Lewin, Ph.D, the Court is unable to make the necessary findings as 
to all of those materials. 
 
For example, (at one extreme) Exhibits X and Y (and perhaps Z) to the Edling declaration 
appear to be webpages which are publically available.  Exhibit M appears to be a Request for 
Proposal which was, presumably, distributed to parties who need not have kept it confidential. 
 
On the other hand, Exhibits AA and VV appear to be proprietary financial information. 
 
Similarly, it is difficult to understand why all of the memorandum of points and authorities should 
be deemed confidential.  
 
Given this disparity, the Court cannot grant the blanket order requested by the motion. 
 
Accordingly, the motion is denied without prejudice.  Defendant is welcome to contest this 
tentative by bringing to court a more carefully delineated itemization and rationale of those 
“portions of those documents and pages that contain the material that needs to be placed under 
seal.”  Rule 2.550(e).  In addition, it must prepare a draft of an order that comports with Rule 
2.550(e). 
 
  
10.  TIME:  8:30   CASE#: MSL13-04503 
CASE NAME: WELLS FARGO VS. RAMAYLA 
HEARING ON MOTION TO/FOR VACATE STAY FILED BY WELLS FARGO BANK, 
N.A. 
* TENTATIVE RULING: * 
 
 Plaintiff’s motion is unopposed and is, therefore, granted. 
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11.  TIME:  8:30   CASE#: MSL14-02843 
CASE NAME: AMERICAN EXP VS MONTALVO 
HEARING ON MOTION TO/FOR FOR ORDER VACATING DISMISSAL & ENTERING 
JUDGMT FILED BY AMERICAN EXPRESS CENTURION BANK 
* TENTATIVE RULING: * 
 
Plaintiff’s motion is unopposed and is, therefore, granted. 

  
12.  TIME:  8:30   CASE#: MSL15-01588 
CASE NAME: PORTFOLIO VS PATTIYAGE 
HEARING ON MOTION TO/FOR VACATE NOTICE OF STLMT, PLACE ON ACTIVE 
CALENDAR FILED BY PORTFOLIO RECOVERY ASSOCIATES, LLC 
* TENTATIVE RULING: * 
 
 Plaintiff’s motion is unopposed and is, therefore, granted. 

  
13.  TIME:  9:00   CASE#: MSL15-03127 
CASE NAME: UNITED SERVICES VS. NEWKIRK 
HEARING ON MOTION TO/FOR COMPEL DEFENDANT'S RESPONSES TO 
DISCOVERY, FILED BY UNITED SERVICE AUTOMOBILE ASSOCIATION 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to compel defendant to respond to plaintiff’s Request for Admissions is 
unopposed and is, therefore, granted.  Defendant must respond to plaintiff’s Request for 
Admissions without objection on or before June 23, 2016.   
 
Sanctions are awarded to plaintiff in the amount of $250 and must be paid on or before July 11, 
2016.  
 
  
14.  TIME:  1:30   CASE#: MSC14-00953 
CASE NAME: DOOMS VS. WESTERN PACIFIC 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
It appears that this matter has settled.  The parties shall appear to advise the Court of the status 
of the matter.  If the matter has, indeed, settled, the parties may appear by CourtCall.  If it has 
not, they shall appear in person. 

 


